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SUPREME COURT OF THE UNITED STATES. 

Covington & Lexington Turnpike Koad Co. v. Sandford.* 

December 14, 1896. 

1. The mere collecting by a turnpike company of tolls in conformity with rates 

fixed by statute, which are lower than those fixed by the charter, does not 
show that the company assented to the exercise by the legislature of the 
power to amend its charter. 

2. A grant to each of two new corporations of "the powers, rights, and capac- 

ities" which had been granted to a corporation which they succeeded, and 
the property of which is divided between them, does not confer on the new 
companies the exemptions conferred upon the original company from legisla- 
tion changing the rates of toll, which would prevent the company from earn- 
ing as much as 14 per cent, on its capital stock. 

3. If a contract with a State relating to the exercise of franchises is susceptibie of 

two meanings, the one restricting and the other extending the powers of a 
corporation, that construction of it should be adopted which works the least 
harm to the State. 

4. A statute reducing the tolls that may be charged by a turnpike company, and 

requiring it to conform to a tariff of rates that is unjust and unreasonable, 
which prevents it, out of its receipts, from keeping its road in proper condi- 
tion for public use or from earning any dividends whatever for stockholders, 
is unconstitutional as a deprivation of property without due process of law. 

5. Corporations are persons within the meaning of the constitutional provisions 

forbidding the deprivation of property without due process of law, as well as 
a denial of the equal protection of the laws. 

6. The turnpike roads established by a corporation under authority of law are 

public highways, and the right to exact tolls from those using them comes 
from the State creating the corporation, and its exercise may be controlled by 
the legislative authority to the same extent that similar rights of railroad 
corporations may be. 

7. An answer denying the validity of a statute reducing tolls, which discloses the 

average annual receipts of the company for several immediately preceding 
years, and the average annual expenses, and alleges that the receipts for that 
time have not admitted of more than 4 per cent, dividend upon the par value 
of the stock, and that the statute in question has reduced the tolls 50 per 
cent, below those allowed by a former statute, and that this will make the in- 
come insufficient to maintain the road and meet ordinary expenses and earn 
any dividend whatever, is sufficiently full to raise the question of the valid- 
ity of the statute. 

8. When a party specially sets up and claims a right or privilege under the Con- 

stitution or laws of the United States, the question of the sufficiency of alle- 

* Head-notes from advance sheets of Lawyers' Co-operative Publishing Company, 
by permission. 
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gations to present that issue is not concluded by the view expressed by the 
State court. 
9. The interests of the public as well as of the owner of the property must be 
considered, with all the circumstances, in determining what is a just rate to 
be charged by a turnpike company as toll. 

10. The right of a corporation to realize a given per cent, upon its capital stock 

cannot be claimed without reference to the interests of the public, in order 
to limit the power of the legislature to reduce its tolls on a turnpike. 

11. A turnpike company is not deprived of the equal protection of the laws 

merely because it is not allowed to charge as high rates as are allowed to 
other companies differently located, but it can only demand the right to re- 
ceive such compensation as will be just both to itself and to the public 
under all the circumstances of the case. 

In error to the Court of Appeals of the State of Kentucky to re- 
view a judgment of that court affirming the judgment of the Ken- 
tucky Chancery Court perpetually enjoining the Covington & Lexing- 
ton Turnpike Road Company from exacting tolls in excess of those 
fixed by the Act of 1890. Reversed, and cause remanded for further 
proceedings. 

See same case below, 20 S. W. 1031. 

The facts are stated in the opinion. 

Messrs. W. H. Machoy and James W. Bryan for plaintiffs in error. 

Mr. Win. Goebel for defendants in error. 

Mr. Justice Harlan delivered the opinion of the court- 

The General Assembly of Kentucky, by an Act approved May 24, 
1890, made it unlawful to demand, charge, collect or receive tolls in 
excess of the rates specified in that Act for travel on that portion of 
the Covington & Lexington Turnpike Road which was then main- 
tained. 

The company announced its purpose to disregard the provisions of 
the Act and to charge such tolls as were prescribed by the prior stat- 
utes. Thereupon the appellees living on or near the line of the turn- 
pike road, and accustomed to travel n it daily with animals and 
vehicles, brought this suit for an injunction restraining the appellant 
from exacting tolls in excess of those fixed by the Act of 1890. 

A temporary injunction, in accordance with the prayer of the peti- 
tion, was granted, and the company filed its answer. A demurrer to 
the answer was sustained. An amended answer was then tendered by 
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the defendant, but the court would not allow it to be filed, and by 
final order made the injunction perpetual. That judgment was affirmed 
by the Court of Appeals of Kentucky. 20 S. W. 1031. 

The principal questions are: 1. Whether the Act of 1890 impairs 
the obligation of any contract that the turnpike company had with the 
State touching the matter of tolls. 2. Whether, independently of any 
question of contract, the Act made such a reduction in tolls as to 
amount to a deprivation of the company's property without due process 
of law, in violation of the Fourteenth Amendment to the Constitution 
of the United States. 3. Whether the Act is repugnant to the clause 
of the Federal Constitution forbidding the denial by the State to any 
person within its jurisdiction of the equal protection of the law. 

As these questions were properly raised by the pleadings, and were 
decided adversely to the company, the jurisdiction of this court to re- 
view the final judgment of the Court of Appeals of Kentucky cannot 
be doubted. 

It is necessary to a clear understanding of the issues presented that 
reference be made to the enactments preceding the statute of 1890. 

The Covington & Lexington Turnpike Eoad Company was incor- 
porated by an Act approved February 22, 1834, with authority to 
construct and permanently maintain a turnpike road from Covington, 
Kentucky, through Williamstown and Georgetown, to Lexington in 
that State. 

By the 19th section of that Act the company was authorized to col- 
lect certain specified tolls. It is contended that the 26th section is a 
part of the defendant's contract with the State. That section pro- 
vided: "That if at the expiration of five years after the said road 
has been completed, it shall appear that the annual net dividends for 
the two years next preceding of said company upon the capital stock 
expended upon said road and its repairs, shall have exceeded the 
average of 14 per cent, per annum thereof, then and in that case, the 
legislature reserves to itself the right, upon the fact being made known, 
to reduce the rates of toll, so that it shall give that amount of divi- 
dends per annum, and no more." Ky. Acts 1833, pp. 544, 548. 

By an Act approved February 23, 1839, amendatory of the Act of 
1834 — the road then having been constructed from Covington to Wil- 
liamstown — it was provided: Sec. 1. "That the stockholders in the 
Covington & Lexington Turnpike Eoad Company, residing south of 
Williamstown, in Grant county, and anywhere between that place and 
Georgetown, may elect a separate board of directors, to consist of the 
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same number as authorized by the original charter; and the directors 
chosen by them shall have the control and shall superintend the con- 
struction of that part of the road to be located and constructed be- 
tween Georgetown and Williamstown. Sec. 2. That the stockholders 
in said road, residing north of Williamstown, shall have power, also, to 
elect a separate board of directors, for the purpose of controlling and 
superintending that portion of the road extending from Williamstown 
to Covington; and each board so chosen shall exercise separate control 
over its own portion of the road ; but nothing herein shall be construed 
to divide and separate the stock in said road, but the same shall con- 
tinue joint and common to all the stockholders, after the completion 
of said road." Ky. Acts 1838-39, p. 371. This amendment, it is 
admitted, was accepted by the turnpike company. 

Subsequently, by the 2d section of an Act approved March 22, 1851, 
it was provided: 

' ' Sec. 2. That so much of the 2d section of said Act to Amend the 
Charter of the Covington & Lexington Turnpike Road Company [mean- 
ing the Act of 1839] as declares that the stock in said road shall con- 
tinue joint and common to all the stockholders, after the completion 
of said road, is hereby repealed, and the stockholders whose stock is 
now under the control and management of the board of directors hav- 
ing control of the road north of Williamstown shall be and are hereby 
constituted a separate and independent company, under the name and 
style of the Covington & Lexington Turnpike Road Company, who 
shall be and forever remain separate and independent of that portion 
of said company owning the stock in the road now constructed south 
of Williamstown; and the stockholders whose stock is now under the 
control and management of the board of directors having the control 
and construction of the road south of Williamstown, shall be and are 
hereby constituted a separate and independent company, under the 
name and style of the Georgetown & Dry Ridge Turnpike Road Com- 
pany, who shall be and forever remain separate and independent of 
that part of said company owning the stock in the road north of Wil- 
liamstown; and that neither of said companies, thus formed, shall be 
held as in any wise responsible for the doings or actions of the other; 
but each shall have the exclusive ownership and control of that por- 
tion of road which they have respectively made, or, under the pro- 
visions of this Act shall make, and shall have full power and authority 
to elect its own president and directors, to declare its own dividends, 
and pay the same to its own stockholders, each company possessing and 
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retaining all the poivers, rights, and capacities in severalty granted by 
the act of incoiporation, and the amendments thereto, to the original 
company, and subject to all the restrictions to which said company is 
subject, not inconsistent with the provisions of this Act; and that nei- 
ther company shall be in any wise liable for the debts or contracts of 
the other now in existence, or which may be hereafter made or con- 
tracted." Ky. Acts 1850-51, p. 479. 

It is claimed that the words in this section, "possessing and retain- 
ing all the powers, rights, and capacities in severalty granted by the 
Act of incorporation and the amendments thereto, to the original com- 
pany," embraced, or carried into the charters of the two corporations 
created by this Act, the immunity or exemption, given by the twenty- 
sixth section of the above Act of 1834, from legislation that would 
preclude the company from earning as much as fourteen per cent, upon 
its capital stock. 

The separate and independent company created by the last-named 
Act as the Covington & Lexington Turnpike Road Company is the de- 
fendant in this suit. To it was committed the control of that portion 
of the road lying north of Williamstown. The Act of 1851 further 
provided that it should be in force as soon as a majority of the stock- 
holders of each company assented to its provisions. Such assent was 
duly given by the stockholders. 

The next statute, in point of time, relating to the Covington & Lex- 
ington Turnpike Road Company, was that of December 11, 1865, 
amending the charter of that company. That Act provided that the 
company might charge tolls on their road as prescribed in that Act, 
" instead of the rates now allowed by law." Ky. Priv. Acts 1865, p. 
2. The rates so prescribed were, it is alleged, different from and lower 
than those prescribed by the original charter of 1834. 

The petition alleged that the defendant submitted to the regulation 
of its tolls, as indicated by the Act of 1865, " and consented to and 
accepted said Act, and has ever since acted thereunder and exacted 
the rates of toll therein specified." The answer, touching this point, 
avers: ' ' It (the defendant) admits, also, the passage of the Act by the 
General Assembly of the Commonwealth of Kentucky mentioned in said 
petition as having been approved December 11, 1865, and entitled 'An 
Act to Amend the Charter of the Covington & Lexington Turnpike 
Road Company, ' which provided other and different rates of toll from 
those authorized to be collected by the Act of February 22, 1834, above 
mentioned, which Act of December 11, 1865, this defendant accepted 
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and has acted under, but it denies that it submitted to the regulation 
of its tolls by the General Assembly of the Commonwealth of Kentucky 
then or at any time, but says that it accepted said Act and has acted 
thereunder of its own volition, and that the acceptance of said Act was 
voluntary on the part of said corporation, its stockholders and directors. ' ' 

By the sixth section of an Act of the General Assembly of Kentucky, 
approved February 13, 1872, it was provided that the trustees of the 
Cincinnati Southern Railway, whose line extended across Kentucky, 
might ' ' also for the purpose of constructing and maintaining said line 
of railway, occupy or use any turnpike or plank road, street, or other 
public way or ground, or any part thereof, upon such terms and condi- 
tions as may be agreed upon between said trustees and the municipal 
or other corporations, persons, or public authorities owning or having 
charge thereof. . . . If no agreement can be made for the right to 
use or occupy any road, street, or ground that may be necessary, the said 
trustees may take and appropriate said rights in the manner provided 
in the next section." 

The trustees of the last mentioned company gave the defendant 
notice that they required that portion of its turnpike road extending 
from the line between Scott and Grant counties to within about a mile 
of Walton, in Boone county, Kentucky, a distance of about thirty miles. 
Thereupon the defendant sold to the Cincinnati Southern Railway its 
road between Williamstown and Walton, in length twenty-two miles, 
for the consideration of $100,000, which sum was distributed among 
the stockholders of the turnpike company, each stockholder receiving 
twenty-two dollars on each share of stock, which was in excess of its 
real or market value. Since the above sale the defendant has exer- 
cised and maintained control only over that portion of its road between 
Walton and Covington, a distance of eighteen miles. 

Then came the Act of May 24, 1890, to which reference has hereto- 
fore been made. 

In our consideration of the questions presented by the record we lay 
aside the statute of Kentucky, passed February 14, 1856, providing that 
" all charters and grants of or to corporations or amendments thereof, 
and all other statutes, shall be subject to amendment or repeal at the 
will of the legislature, unless a contrary intent be therein plainly ex- 
pressed: Provided, That whilst privileges and franchises so granted 
may be changed or repealed, no amendment or repeal shall impair other 
rights previously vested ;' ' and which also provided that that Act " shall 
only apply to charters and acts of incorporation to be granted here- 
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after." 1 Ky. Acts 1855,cliap.l48,p.l5. The provision in the Gen- 
eral Statutes of Kentucky, which took effect on the 1st day of De- 
cember, 1873, is that "all charters and grants of or to corporations 
or amendments thereof, enacted or granted since the 14th of Febru- 
ary, 1856, and all other statutes, shall be subject to amendment or repeal 
at the will of the legislature, unless a contrary intent be therein plainly 
expressed: Provided, That, whilst privileges and franchises so granted 
may be changed or repealed, no amendment or repeal shall impair other 
rights previously vested." Ky. Gen. Stat. 1888, chap. 68, p. 861, sec. 
8. It is clear that the statute of 1856 had no application to charters 
and grants of or to corporations and amendments thereof, enacted or 
granted prior to February 14, 1856, but only to charters and acts of 
incorporation granted after that date. It therefore has no application 
to the Act of 1851, granting *to the Covington & Lexington Turnpike 
Road Company "the powers, rights, and capacities" given by the Act 
of 1834. Nor is there any ground for holding that the turnpike com- 
pany was brought by the Act of 1865 under the operation of the Gen- 
eral Statute reserving to the legislature the right to amend or repeal 
charters of or grants to corporations. That Act did nothing more than 
reduce the rates of toll to be charged. It did not create a new corpora- 
tion, nor give any additional franchises or privileges to the company. 
The mere collecting of tolls, in conformity with such rates, does not show 
that the company assented to the exercise, by the legislature, at will, of 
the power to amend or repeal its charter. Whatever authority, there- 
fore, the General Assembly had, by statute, to regulate the tolls of the 
plaintiff in error arose from its general power to regulate the affairs of 
a corporation which came into existence by its authority, and which 
owned and controlled a highway established for public use. Ruggles v. 
Illinois,108 U. S. 526, 531; Stone v. Farmers' Loan & T. Co. (" Bail- 
road Commission Cases") 116 U. S. 307, 325; Doivv. Beidelman, 125 
U. S. 680,688; Covington & C. Bridge Co. v. Kentucky, 154 U. S. 204, 
215. 

Was the Covington & Lexington Turnpike Road Company entitled, 
under its charter, to be exempt from legislation that would prevent it 
from earning at least fourteen per cent, "upon the capital stock ex- 
pended upon said road and its repairs," as prescribed in the Act of 
1834? 

The Act of 1834 having given to the original corporation an ex- 
emption or immunity from legislation that would prevent it from earn- 
ing as much as fourteen per cent, upon the capital stock expended upon 
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its road and for repairs, the contention of the defendant is that this 
exemption or immunity passed to the two corporations created by the 
Act of 1851, and which,by the terms of that Act, succeeded "to all the 
powers, rights, and capacities " granted by the Act of 1834 to the origi- 
nal corporation. This view was properly rejected by the Court of Ap- 
peals of Kentucky. It was well said by Judge Pryor, speaking for that 
court, that "the liability and duties owing the State and the public by 
the one corporation had been severed by the Act of 1839, and by the 
Act of 1851 two new corporations were created, with the rights and 
powers of the one entirely distinct from the other, and no means of 
ascertaining what per cent, the old corporation would have made upon 
its stock. In fact, the old corporation was extinct; aud to hold that 
the new corporations were exempt from legislative interference would 
be to restrain the exercise of legislative power by implication, when a 
reasonable construction of the new grants must lead to a different con- 
clusion. ' ' 

These principles are in entire accord with the settled doctrines of 
this court. When a corporation succeeds to the rights, powers, and 
capacities of another corporation, it does not thereby or necessarily 
become entitled to an exemption from taxation. An exemption or im- 
munity from taxation so vitally affects the exercise of powers essential 
to the proper conduct of public affairs and to the support of govern- 
ment, that immunity or exemption from taxation is never sustained 
unless it has been given in language clearly and unmistakably evinc- 
ing a purpose to grant such imriiunity or exemption. All doubts upon 
the question must be resolved in favor of the public. There are posi- 
tive rights aud privileges, this court said in Morgan v. Loriisiana,Q3 U. 
S. 217, without which the road of a corporation could not be success- 
fully worked, but immunity from taxation is not one of them. In a 
recent case {Norfolk & W. R. Co. v. Pendleton, 156 U. S. 667, 673), 
we had occasion to say, in harmony with repeated decisions, that, " in 
the absence .of express statutory direction, or of an equivalent implica- 
tion by necessary construction, provisions in restriction of the right of 
the State to tax the property or to regulate the affairs of its corpora- 
tions, do not pass to new corporations succeeding, by consolidation or by 
purchase under foreclosure, to the property and ordinary franchises of 
the first grantee;" and that this was a "salutary rule of interpreta- 
tion, founded upon an obvious public policy, which regards such 
exemptions as in derogation of the sovereign authority and of common 
right, and therefore not to be extended beyond the exact and express 
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requirements of the grant construed striclimmi juris. Morgan v. Lou- 
isiana, 93 U. S. 217; Wilson v. Gaines, 103 U. S. 417; Chesapeake & 
0. B. Co. v. Miller, 114 U. S. 176. 

The same principles should be recognized when the claim is of im- 
munity or exemption from legislative control of tolls to be exacted by 
a corporation established by authority of law for the construction of a 
public highway. It is of the highest importance that such control 
should remain with the State, and it should never be implied that the 
legislative department intended to surrender it. Such an intention 
should not be imputed to the legislature if it be possible to avoid doing 
so by any reasonable interpretation of its statutes. It is as vital that 
the State should retain its control of tolls upon public highways as it 
is that it should not surrender or fetter its power of taxation. We 
admit there is some ground for the contention that, by the grant in the 
Act of 1851 to each of the two corporations named in it, of "the 
powers, rights, and capacities" granted to the corporation of 1834, 
the legislature intended to exempt the new corporations, as it did the 
original ones, from all legislation that would prevent them from earn- 
ing as much as 14 per cent, on the capital stock expended on their re- 
spective roads and for repairs. But as the Act of 1851 may not un- 
reasonably be interpreted as intended only to pass to the new corpora- 
tions such powers, rights, and capacities as were necessary to the suc- 
cessful working of the respective roads, and not an exemption from 
legitimate ordinary legislative control of their affairs and business, 
it must, in the interest of the public, be so interpreted. It is settled 
law that in grants by the public nothing passes merely by implication; 
and if a contract with a State, relating to the exercise of franchises, 
is susceptible of two meanings, ' ' the one restricting and the other ex- 
tending the powers of a corporation, that construction is to be adopted 
which works the least harm to the State. ' ' Chenango Bridge Co. v. 
Binghamton Bridge Co. (" The Binghamton Bridge") 70 U. S., 3 
Wall. 51, 75; Buggies v. Illinois, 108 U. S. 526; Stein v. Bienville 
Water Supply Co., 141 U. S. 67, 80, 81. 

The views we have expressed find some support in the fact that, by 
the Act of 1865, the legislature prescribed rates of toll for the turn- 
pike company, without any reference to the 26th section of the Act of 
1834, and the provisions of that statute were accepted, and have ever 
since been acted upon by that company. So far as the record shows, 
that acceptance was unconditional, and without any reservation of 
a right by the company, under the previous law, to earn as much 
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as 14 per cent, on its capital stock. Touching this part of the case 
the Court of Appeals of Kentucky said: "Nor ought this court, 
in the absence of express enactment, after the lapse of more than half 
a century, with legislation not only severing the old corporation, but 
regulating the rate of toll on these roads, to hold that this immunity 
from legislative interference was a perpetual right in the nature of a 
contract that could not be disturbed. The stockholders have consented 
and asked an entire change of the original grant, and submitted to 
legislation regulating their tolls, evidencing that with their own con- 
tention the immunities in the Act of 1834 were not regarded as form- 
ing a part of the corporate grants subsequently made." 

For the reasons stated, we are of opinion that when the Act of 1890 
was passed, the power of the General Assembly over the subject of 
tolls to be exacted by the plaintiff in error was not impaired or re- 
strained by any contract with the State in reference to the amount 
which the company might earn from the use of its road. 

It is, however, contended that the Act of 1890, by its necessary 
operation, deprives the company of its property without due process 
of law, in that if tolls cannot be charged in excess of those prescribed 
by that Act, the company cannot possibly maintain its road or derive 
any profit whatever for stockholders. This is a more serious question 
than the one we have just examined, and is not so easy of solution. 

In its original answer, filed in 1890, and to which a demurrer was 
sustained, the turnpike company referred to the section of the Act of 
1834 reserving to the legislature the right, in a certain contingency, 
to reduce rates of toll, and allege that, " at the expiration of five 
years after said road had been completed, the annual net dividends for 
the two years next preceding of said defendant company upon the 
capital stock expended upon said road and its repairs had not exceeded 
and did not exceed the average of 14 per cent, per annum thereof, and 
that since the completion of this defendant's road the annual net divi- 
dends of the defendant company upon the capital stock expended upon 
said road and its repairs have not averaged to exceed 14 per cent, per 
annum, but, upon the contrary, have averaged very much less, and 
for a number of years last past the average annual net dividends of 
said company have not exceeded 4 per cent, upon the capital stock of 
said company." 

The company further alleged that "its receipts from tolls for a 
number of years past under the rate of tolls prescribed by the Act of 
December 11, 1865, mentioned in the petition, have averaged only 
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about $16,000 per annum, and that the ordinary annual expenses of 
operating and maintaining its road during the same time have averaged 
about $8,000 per annum; that during this and the coming year it will 
be necessary for it to incur certain extraordinary expenses in the pur- 
chase of ground for and building a new toll house for the second gate 
from Covington on its road and in the purchase or condemnation of 
ground for straightening of its road and laying out a side road along 
that portion of its road between that part of the city of Covington 
known as Lewisburg and the first toll gate on its said turnpike road, 
which extraordinary expenses will amount to about $4,000; that the 
Act of May 24, 1890, attempts to reduce the tolls on his defendant's 
road about 50 per cent., and that if the same were adopted the income 
of the company from tolls would not be more than $8,000 per annum, 
nor more than sufficient to enable defendant to meet the ordinary ex- 
penses of its road, and would leave nothing with which to meet said 
extraordinary expenses, and there would be no income out of which 
dividends could be paid to stockholders upon the money which they 
had invested in the stock of said road. This defendant also says that 
within the last few years the Louisville & Nashville Railroad, which 
has a station on the line of this company's turnpike, and the Cincin- 
nati Southern Railway, which has several stations on the line of this 
defendant's turnpike, have diverted a large amount of travel from 
said turnpike and have diminished this company's earning capacity 
very largely, and that other railroad and electric roads touching de- 
fendant's road and having stations thereon have been chartered and 
are in contemplation, the effect and construction of which will be to 
still further impair the earning capacity of this defendant and to di- 
minish the dividends of this defendant under the rate of tolls in force 
by an Act of December 11, 1865. 

" This defendant further says that the grade of the first 1\ miles of 
its road leading out of the city of Covington is very steep; that for a 
portion of said 1\ miles its road is built along the side of a hill; that 
the entire said 2^ miles is expensive to maintain, especially that por- 
tion along the side of the hill, the portion of the road towards the slope 
of the hill having frequently given away and slipped and entailed 
great expense upon the defendant in the repair of the same, and that 
from the nature of the soil over and along which said portion of said 
road is built said process of sliding and giving away is liable to con- 
tinue in the future and to entail still further expense upon the defend- 
ant. It says that the adoption of the rate of tolls fixed by the Act of 
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May 24, 1890, would disable and prevent this defendant from per- 
forming the duties that it owes to the public and would prevent it from 
ever hereafter paying any dividends to its stockholders, and that the 
rate of tolls prescribed in said Act of May 24, 1890, is unreasonable 
and unjust to defendant and its stockholders, and that to permit the 
same to be enforced would be to destroy entirely the value of the 
property of the defendant and the values of the shares of capital stock 
of the defendant held by its stockholders, and destroy entirely the divi- 
dend earning capacity of this defendant, and that to permit said Act 
of May 24, 1890, to be enforced would be to exercise absolute arbitrary 
power over the property of the defendant and its stockholders, in vio- 
lation of sec. 2 of the Bill of Rights of the Constitution of Kentucky, 
and would be depriving the defendant and its stockholders of their 
property without due process of law and the taking of the same for 
public use without the consent of the defendant and its stockholders 
and without just compensation being previously made to them, and that 
to permit the enforcement of said Act of May 24, 1890, is to violate 
Article V. of the Amendments to the Constitution of the United States 
and sees. 3, 12, 14, and 15 of the Bill of Rights of the Constitution of 
the United States and the amendments thereto and to the Constitution 
of the State of Kentucky." 

It was also alleged in the original answer that, under the Act of 1890, 
sufficient income could not be earned ' ' to maintain the road and pro- 
vide for its ordinary expenses, without taking into consideration any 
extraordinary expenses. ' ' 

We have then the case of a corporation invested by its charter with 
authority to construct and maintain a turnpike road, and to collect 
tolls ' ' agreeable ' ' to certain named rates, and which is required by a 
subsequent legislative enactment to conform to a tariff of rates that is 
unjust and unreasonable, and which also prevents it, out of its receipts, 
from maintaining its road in proper condition for public use, or from 
earning any dividends whatever for stockholders. These facts are 
admitted by the demurrer. Is such legislation forbidden by the clause 
of the Constitution of the United States declaring that no State shall 
deprive any person of property without due process of law ? We are 
of opinion that, taking, as we must do, the allegations of the answer to 
be true, this question must be answered in the -affirmative. 

It is now settled that corporations are persons within the meaning 
of the constitutional provisions forbidding the deprivation of property 
without due process of law, as well as a denial of the equal protection 
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of the laws. Santa Clara County v. Southern P. B. Co., 118 U.S.394; 
Pembina Consol. S. Min. Co. v. Pennsylvania, 125 U. 8. 181, 189; 
Minneapolis & St. L. R. Co. v. Beehvith, 129 U. S. 29; Charlotte, C. 
& A. B. Co. v. Gibbes, 142 U. S. 386, 391. And, as declared in St. 
Louis & S. F. R. Co. v. Gill, 156 U. S. 649, 657, upon the authority 
of previous decisions, ' ' there is a remedy in the courts for relief against 
legislation establishing a tariff" of rates which is so unreasonable as to 
practically destroy the value of the property of companies engaged in 
the carrying business, and that especially may the courts of the United 
States treat such a question as a judicial one, and hold such acts of 
legislation to be in conflict with the Constitution of the United States, 
as depriving the companies of their property without due process of law, 
and as depriving them of the equal protection of the laws" — citing 
Stone v. Farmers' Loan & T. Co. (" Bailroad Commission Cases") 
116 U. S. 307, 331; Dow v. Beidelman, 125 U. 8. 681; Chicago, M. 
& St. P. B. Co. v. Minnesota, 134 U.S. 41 8; Chicago & G. T. B. Co. v. 
We lltnan, 143 U.S. 339; Beagan v. Farmers' Loan & T. Co. (No. 1), 154 
U. S. 362. 

In Stone v. Farmers' Loan & T. Co. the court, speaking by Chief 
Justice Waite, recognized it as settled that ' ' a State has power to limit 
the amount of charges by railroad companies for the transportation of 
persons and property within its own jurisdiction, unless restrained by 
some contract' in the charter, or unless what is done amounts to a regu- 
lation of foreign or interstate commerce. ' ' But it took care also to 
announce that "it is not to be inferred that this power of limitation 
or regulation is itself without limit. This power to regulate is not a 
power to destroy, and limitation is not the equivalent of confiscation. 
Under pretense of regulating fares and freights, the State cannot re- 
quire a railroad to carry persons or property without reward; neither 
can it do that which in law amounts to a taking of private property 
for public use without just compensation or, without due process of 
law." 

So, in Beagan v. Farmers' Loan & T. Co. (No. 1), 154 U. 8. 
362, 397, 399, 410, 412, in which previous decisions were referred 
to, the court said that beyond doubt it was within the power and duty 
of the courts "to inquire whether a body of rates prescribed by a 
legislature or a commission is unjust and unreasonable, and such as to 
work a practical destruction to rights of property, and if found so to 
be, to restrain its operation." Again, "These cases all support the 
proposition that, while it is not the province of the courts to enter 
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upon the merely administrative duty of framing a tariff of rates for 
carriage, it is within the scope of judicial power and a part of judicial 
duty to restrain anything which, in the form of a regulation of rates, 
operates to deny to the owners of property invested in the business of 
transportation that equal protection which is the constitutional right of 
all owners of other property. There is nothing new or strange in this. 
It has always been a part of the judicial function to determine whether 
the act of one party (whether that party be a single individual, an 
organized body, or the public as a whole) operates to devest the other 
of any rights of person or property. In every Constitution is the 
guarantee against the taking of private property for public purposes 
without just compensation. The equal protection of the laws which, 
by the Fourteenth Amendment, no State can deny to the individual, 
forbids legislation, in whatever form it may be enacted, by which the 
property of one individual is, without compensation, wrested from him 
for the benefit of another, or of the public. This, as has been often 
observed, is a government of law, and not a government of men, and 
it must never be forgotten that under such a government, with its con- 
stitutional limitations and guaranties, the forms of law and the ma- 
chinery of government, with all their reach and power, must in their 
actual workings stop on the hither side of the unnecessary and uncom- 
pensated taking or destruction of any private property, legally ac- 
quired and legally held. ... If the State were to seek to acquire 
the title to these roads, under its power of eminent domain, is there 
any doubt that constitutional provisions would require the payment to 
the corporation of just compensation, that compensation being the 
value of the property as it stood in the markets of the world, and not 
as prescribed by an act of the legislature ? Is it any less a departure 
from the obligations of justice to seek to take, not the title, but the 
use for the public benefit at less than its market value ? . . . It is 
unnecessary to decide, and we do not wish to be understood as laying 
down, as an absolute rule, that in every case a failure to produce some 
profit to those who have invested their money in the building of a road 
is conclusive that the tariff is unjust and unreasonable. And yet jus- 
tice demands that everyone should receive some compensation for the 
use of his money or property, if it be possible without prejudice to the 
rights of others." 

The cases to which we have referred related to the power of the 
legislature over rates to be collected by railroad corporations. But 
the principles announced in them are equally applicable, in like cir- 
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cumstances, to corporations engaged under legislative authority in 
maintaining turnpike roads for the use of which tolls are exacted. 
Turnpike roads established by a corporation, under authority of law, 
are public highways, and the right to exact tolls from those using them 
comes from the State creating the corporation. California v. Central 
P. R. Co. 127 U. S. 1, 40. And the exercise of that right may be 
controlled by legislative authority to the same extent that similar 
rights connected with the construction and management of railroads 
by corporations, may be controlled. A statute which, by its necessary 
operation, compels a turnpike company, when charging only such tolls 
as are just to the public, to submit to such further reduction of rates 
as will prevent it from keeping its road in proper repair and from 
earning any dividends whatever for stockholders, is as obnoxious to 
the Constitution of the United States as would be a similar statute re- 
lating to the business of a railroad corporation having authority, under 
its charter, to collect and receive tolls for passengers and freight. 

It is suggested by counsel for the plaintiffs that neither the original 
nor the amended answer sufficiently disclosed the facts upon which the 
company rested its contention as to the invalidity of the Act of 1890, 
and that, upon the showing made by the company, the court, under 
the established rule forbidding the annulment of a legislative enact- 
ment not clearly and palpably unconstitutional, was not obliged to 
hold that Act to be repugnant to the Constitution of the United States. 
We do not concur in this view. The answer disclosed what had been 
the average annual receipts of the company under the Act of 1865 
for a number of years immediately preceding the passage of the Act 
of 1890, and what during that period had been the average annual 
expenses; alleged that the receipts for the several preceding years had 
not admitted of dividends greater than 4 per cent, on the par value of 
the company's stock; that the Act of 1890 reduced the tolls 50 per 
cent, below those allowed by the Act of 1865; and that such reduction 
would so diminish the income of the company that it could not main- 
tain its road, meet its ordinary expenses, and earn any dividends 
whatever for stockholders. These allegations were sufficiently full as 
to the facts necessary to be pleaded, and fairly raised for judicial de- 
termination the question — assuming the facts stated to be true — whether 
the Act of 1890 was in derogation of the company's constitutional 
rights. It made a prima facie case of the invalidity of that statute. 
When a party specially sets up and claims a right or privilege under 
the Constitution or laws of the United States, the question of the suffi- 



1897.] COVINGTON & LEXINGTON T. E. CO. V. SANDFOED. 41 

ciency of allegations to present that issue is not concluded by the view 
expressed by the State court. In Mitchell v. Clark, 110 U. S. 633, 645, 
this court said: "The question whether a plea sets up a sufficient 
defense, when the defense relied on arises under an Act of Congress, 
does present, and that necessarily, a question of Federal law; for the 
question is and must be, Does the plea state facts which under the Act 
of Congress constitute a good defense ? ' ' This principle was approved 
in Boyd v. Nebraska, Thayer, 143 U. S. 135, 180. We decide, how- 
ever, nothing more on this hearing than that upon the facts alleged 
the demurrer to the answer should have been overruled; and upon the 
completion of the pleadings — unless the plaintiffs elected to stand by 
their demurrer — the parties should be allowed to make their proofs 
touching the issues involved. 

It is proper to say that if the answer had not alleged, in substance, 
that the tolls prescribed by the Act of 1890 were wholly inadequate 
for keeping the road in proper repair and for earning dividends, we 
could not say that the Act was unconstitutional merely because the 
company (as was alleged and as the demurrer admitted) could not 
earn more than 4 per cent, on its capital stock. It cannot be said 
that a corporation operating a public highway is entitled, as of right, 
and without reference to the interests of the public, to realize a given 
per cent, upon its capital stock. When the question arises whether 
the legislature has exceeded its constitutional power in prescribing 
rates to be charged by a corporation controlling a public highway, 
stockholders are not the only persons whose rights or interests are to 
be considered. The rights of the public are not to be ignored. It is 
alleged here that the rates prescribed are unreasonable and unjust to 
the company and its stockholders. But that involves an inquiry as to 
what is reasonable and just for the public. If the establishing of 
new lines of transportation should cause a diminution in the number 
of those who need to use a turnpike road, and, consequently a diminu- 
tion in "the tolls collected, that is not, in itself, a sufficient reason why 
the corporation operating the road should be allowed to maintain rates 
that would be unjust to those who must or do use its property. The 
public cannot properly be subjected to unreasonable rates in order 
simply that stockholders may earn dividends. The legislature has the 
authority, in every case, where its power has not been restrained by 
contract, to proceed upon the ground that the public may not right- 
fully be required to submit to unreasonable exactions for the use of a 
public highway established and maintained under legislative author- 
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ity. If a corporation cannot maintain such a highway and earn divi- 
dends for stockholders, it is a misfortune for it and them which the 
Constitution does not require to be remedied by imposing unjust bur- 
dens upon the public. So that the right of the public to use the 
plaintiff's turnpike upon payment of such tolls as, in view of the 
nature and value of the service rendered by the company, are reason- 
able, is an element in the general inquiry whether the rates established 
by law are unjust and unreasonable. That inquiry also involves other 
considerations, such, for instance, as the reasonable cost of maintain- 
ing the road in good condition for public use, and the amount that 
may have been really and necessarily invested in the enterprise. In 
short, each case must depend upon its special facts; and when a court, 
without assuming itself to prescribe rates, is required to determine 
whether the rates prescribed by the legislature for a corporation con- 
trolling a public highway are, as an entirety, so unjust as to destroy 
the value of its property for all the purposes for which it was acquired, 
its duty is to take into consideration the interests both of the public 
and of the owner of the property, together with all other circumstances 
that are fairly to be considered in determining whether the legislature 
has, under the guise of regulating rates, exceeded its constitutional 
authority, and practically deprived the owner of property without due 
process of law. What those other circumstances may be, it is not 
necessary now to decide. That can be best done after the parties have 
made their proofs. 

It is further insisted by the company that the rates prescribed for it 
by the Act of 1890 are much less than those imposed by the general 
statutes of Kentucky upon other turnpike companies of the State; con- 
sequently, that that Act denies to it the equal protection of the laws. 
The proposition of the defendant is, that the constitutional provision 
referred to requires all turnpike companies in the State to be placed by 
the legislature, when exercising its general power over the subject of 
rates to be charged upon highways of that character, upon substantially 
the same footing. Upon this point the Court of Appeals of Kentucky 
said: "A turnpike road leading into and connected with a populous 
city like that of the city of Covington could afford to charge less toll 
by reason of the immense travel upon it than turnpikes in thinly settled 
portions of the county or State, and hence under former constitutions 
the legislature has seen proper to regulate the tolls as the turnpike road 
may happen to be located. ' ' The circumstances of each turnpike com- 
pany must determine the rates of toll to be properly allowed for its 
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use. Justice to the public and to stockholders may require, in respect 
of one road, rates different from them prescribed for other roads. Rates 
on one road may be reasonable and just to all concerned, while the 
same rates would be exorbitant on another road. The utmost that any 
corporation, operating a public highway, can rightfully demand at the 
hands of the legislature when exerting its general powers is that it 
receive what, under all the circumstances, is such compensation for the 
use of its property as will be just both to it and to the public. If the 
rates prescribed for the defendant in this case were manifestly much 
lower — taking them as a whole — than the legislature has, by general 
law, prescribed for other corporations whose circumstances and location 
are not unlike those of the defendant, a different question would be 
presented. At any rate, no case of that kind is properly presented by 
the pleadings, and there is no ground for holding that the Act of 1890 
denies to the defendant the equal protection of the laws. 

For the reasons we have given, the judgment of the court below is 
reversed, and the cause is remanded for further proceedings not incon- 
sistent with this opinion. Reversed. 



